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Court of Appeals of the District of Colombia 


No. 2798. 

Robert S. Downs, Appellant, 
vs. 

John H. Bankhead. 


a Supreme Court of the District of Columbia. 

At Law. No. 55533. 

Robert S. Downs, Plaintiff, 
vs. 

John H. Bankhead, Defendant. 

United States op America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 26, 1913. 

In the Supreme Court of the District of Columbia. 

Law. No. 55533. 

Robert S. Downs 
v. 

John H. Bankhead. 

I • 

First Count . 

The plaintiff Robert S. Downs sues the defendant John H. Bank- 
head for that heretofore, to wit, June 6, 1912, the plaintiff and the 
defendant entered into a certain contract in writing, whereby the 
plaintiff, under the name of The St. James Hotel, agreed to reserve 
1—2798a 
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for the use of the defendant, under the name of The Oscar W. Un¬ 
derwood Marching Club, rooms with sleeping accommodations for 
four hundred persons in the St. James Hotel and Annex, in the City 
of Baltimore, State of Maryland, from the 24th day of June, 1912, 
to the 29th day of June, 1912, and the defendant, under 
the said name of The Oscar W. Underwood Marching 
Club, thereby agreed . to take and pay for said rooms for 
such period of time at the rate of twelve hundred dollars ($1,200) per 
day, pavable one-half (%) on the signing of the said agreement and 
the balance before said rooms were occupied, and in any event not 
later than the 25th day of June, 1912, otherwise the plaintiff, under 
the said name of The St. James Hotel, was to have the right to let the 
said rooms to other parties without any liability to the defendant, 
under the said name of The Oscar W. Underwood March- 
2 ing Club, the payments on account thereof to be considered as 
liquidated damages for breach of the said agreement, and it 
was thereby further agreed that if the defendant, under the ssid name 
of The Oscar W. Underwood Marching Club, should occupy the said 
rooms prior to the 24th day of June, 1912, or after the 29th day of 
June. 1912, such occupancy should be subject to the terms and con¬ 
ditions hereinbefore stated; and for that the plaintiff, in virtue of the 
said contract, repaired and fitted for occupancy by the defendant, 
and reserved and maintained for the use of the defendant, rooms 
with sleeping accommodations for four hundred (400) persons in t e 
said St. James Hotel and Annex, in the said City of Baltimore, State 
of Maryland, from June 24,1912, to June 29, 1912, in strict accord¬ 
ance with the terms and provisions of the agreement aforesaid; 
whereby the defendant became indebted to the plaintiff in the sum of 
six thousand dollars ($6,000); yet the defendant, not regarding his 
several promises and undertakings in the premises, has not paid the 
plaintiff the said six thousand dollars ($6,000), but has paid on ac¬ 
count thereof the sum of four thousand, seven hundred and twenty- 
seven dollars ($4,727), leaving a balance of one thousand, two hun¬ 
dred and seventy-three dollars ($1,273) due and owing from the de¬ 
fendant to the plaintiff bv reason of the premises; wherefore the 
plaintiff brings his suit, and claims from the defendant the sum of 
one thousand, two hundred and seventy-three dollars ($1,273), with 
interest from June 25, 1912, according to the particulars of demand 
hereto annexed, besides costs of suit. 




Second Count. 


3 The plaintiff Robert S. Downs sues the defendant John H. 

Bankhead for money payable by the defendant to the plain¬ 
tiff for goods bargained and sold by the plaintiff to the defendant; 
and for goods sold and delivered by the plaintiff to the defendant, 
and for work done and materials provided by the plaintiff for the 
defendant at his request; and for money lent by the plMntiff to the 
defendant ; and for money paid by the plaintiff for the defendant at 
his request; and for money received by the defendant for the use of 
the plaintiff; and for interest on moneys due and owing from the de- 





ROBERT S. DOWNS VS. JOHN H. BANKHEAD. 


3 


fendant to the plaintiff; and for the forbearance of interest, by the 
plaintiff at the defendant’s request, of moneys due and owing from 
him to the plaintiff; and for money found to be due from the defend¬ 
ant to the plaintiff on accounts stated between the plaintiff and the 
defendant , wherefore the plaintiff brings his suit, and claims from 
the defendant the sum of one thousand, two hundred and seventy- 
three dollars ($1,273), with interest from June 25, 1912, according 
to the particulars of demand hereto annexed, besides costs of suit, 

DANIEL W. BAKER, 
EUGENE H. WATERS, 

Attorneys for Plaintiff. 

4 Particulars of Demand. 

******* 

Baltimore, July 5, 1912. 

H t? A' S' Bankhead > Underwood Marching Club, to St. James 
Motel, Dr. 

Contract of June 6/12: 

400 persons—5 days @ $1,200. $6 000 00 

(June 24th to 29th) 

Credits. 

June 6 By Cash—O'Brien. $3 000 

28 “ “ Jacobs .; 1200] 

July 3 “ 11 Miscellaneous .. 527. 


- 4,727.00 

Balance due... $1,273.00 

Pleas. 

Filed April 2, 1913. 

******* 


Comes the defendant, by his attorney, and for plea to the declara¬ 
tion herein filed against him, says: 

First. That he is not indebted to plaintiff by reason of anything 
in said declaration alleged. 

Second. That he did not undertake or promise in manner or form 
as the plaintiff hath complained. 

BENJ. CARTER, 
Attorney for Defendant. 

5 Affidavit of Defense. 

******* 

John H. Bankhead being first duly sworn deposes and says: 

I do not owe the plaintiff anything. 

I was Chairman of the National Campaign Committee promoting 
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the candidacy of Oscar W. Underwood for the Democratic nomina¬ 
tion for President. My headquarters were in Washington, 1>. G- , 
There was an organization of the local friends of Oscar v\. L n er- 
wood in Alabama with headquarters in Birmingham, Alabama. 
This organization was known as the Oscar W. Underwood Marching 
Club. Its principal object was to create enthusiasm and carry as 
many supporters of Mr. Underwood to the Baltimore Convention as 
could be induced to go. Oscar C. Turner of Birmingham Alabama 
was President of the Club. I was not a member of it and bad no 
connection with it. In February, 1912, Frank C O’Brien, Propri¬ 
etor of the Eutaw House in Baltimore and Oscar C. Turner entered 
into a contract, a copy of which is hereto attached. I advarn ed and 
paid for the Marching Club the $3,000.00 provided in said contract 
to be paid bv March 15th., 1912, with the understanding that the 
amount so advanced was to be returned to me from the payments 
made by the members of the Marching Club for rooms at said hotel. 
It was contemplated that each member of the Club who attended the 
Convention should pay for his room A short time before the Con¬ 
vention met the Eutaw House was burned and could not 

At the request of Oscar C. Turner I went over to Baltimore 
6 to see what arrangement could be .made for the Marching 
Club After some discussion the plaintiff agreed to fit up the 
St James Hotel which was then vacant and assume the contract 
entered into between Oscar C. Turner, representing the Marching 
CTub and the proprietor of the Eutaw House. Mr. O’Brien agreed 
for plaintiff to take over the contract and he paid the plaintiff the 
$3,000.00 which I had paid O’Brien. The plaintiff agreed to fix 
the St James Hotel and equip it with comfortable beds and do all 
that was necessary to make it a comfortable p ace for guests 

I signed a written agreement for the Oscar W Underwood March- 
ing Club, agreeing to the transfer of the said O Bnen contract to the 
plaintiff. I have no copy of that agreement in my possession, 
distinctly stated to plaintiff and he was informed and understood 
that I would not be personally responsible for the payment of any¬ 
thing further under said contract. I told him that, both before I 
signed the agreement for the transfer of the contract to him and 
after the agreement was signed on the day that it was signed. 

The accommodations at the St. James Hotel were unfit for decent 
people. No beds were furnished but the rooms were filled with un¬ 
comfortable cots. There was no running water in the rooms. Gal¬ 
vanized pitchers and pans were furnished for bathing and water 
had to be brought into the rooms in pitchers. Sufficient linen wa._ 
not furnished. There were no rooms provided or furnished so that 
the ladies attending the members of the Marching Club could Aay 
at the Hotel. Manv persons who went to the St. James to stop 
there under the Marching Club contract refused to accept 
7 the quarters and many left after staying a day or so on 
account of the unfit and uncomfortable and inadequate facili¬ 
ties provided. I never got back any of the $3,000.00 advanced by 
me and was prevented from doing so by reason of the insufficient 
accommodations offered and furnished as above stated. 
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The plaintiff was informed from time to time that he must look 
to the Marching Club for pay. The plaintiff tried to collect the 
money from the Marching Club making demand on them the first 
day of the Convention and repeatedly thereafter. The Marching 
Club paid him all that he collected except the $3000.000 which he 
received from O’Brien. 

Affiant further states that plaintiff rented many rooms during 
said Convention to supporters of Oscar W. Undemood who went to 
the St. James Hotel on account of the arrangement made by the 
Marching Club, but plaintiff has not given credit on his statement 
for same. Affiant has not in his possession the number and names 
of such persons but they will appear on the Register of the St. James 
Hotel. 

J. H. BANKHEAD. 

Sworn to and subscribed before me, this the 25th. day of March, 
1913. 

[seal.] DOUGLAS ROWE, 

Notary Public. 

8 Joinder in Issue. 

Filed April 25,1913. 

* * * * * * * 

The plaintiff joins issue on the first plea of the defendant filed 
in the above entitled cause. 

The plaintiff joins issue on the second plea of the defendant filed 
in the above entitled cause. 

******* 

D. W. BAKER, 

A ttfy for Pl’t’ff. 

Memorandum. 

December 21, 1914.—Verdict for Defendant. 

Supreme Court of the District of Columbia. 

Monday, December 21, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited on Friday last who, after the case 

9 is given them in charge upon their oath say they find the issue 
herein joined in favor of the defendant. 

Thereupon the plaintiff by his Attorney files his motion for a new 

trial. 
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Whereupon the motion of plaintiff for a new trial coming on to be 
heard, it is considered that said motion be, and hereby is overruled, 
and judgment on verdict ordered. 

Therefore it is considered that the plaintiff herein take nothing 
by his suit, and that the defendant herein go thereof without day 
and be for nothing held, and recover against the plaintiff the costs of 
his defense, to be taxed by the Clerk, and have execution thereof. 

The plaintiff by his Attorney in open Court, notes an appeal to the 
Court of Appeals of the District of Columbia, and the penalty of the 
bond for costs on said appeal is hereby fixed in the sum of Fifty dol¬ 
lars ($50). 

Upon motion of the plaintiff by his Attorney, it is considered that 
the time within which to submiUhe bill of exceptions in this cause, 
be, and hereby is extended to and including February 15,1915. 

Memoranda. 

January 5, 1915.—Appeal bond approved and filed. 

February 6 , 1915.—Time to file record extended to March 8, 
1915. 

10 February 15, 1915.—Bill of exceptions submitted. 

February 26,1915.—Time to file record extended to March 

22, 1915. 


Supreme Court of the District of Columbia. 


Tuesday, March 9, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould, pre¬ 
siding. 

******* 

The Court having this day signed the bill of exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 


Assignment of Errors. 


Filed March 9,1915. 

* * * * * 


First. The Court erred in sustaining the motion to instruct the 
jury to return a verdict for the defendant. 

Second. The Court erred in not overruling the motion to in¬ 
struct the jury to return a verdict for the defendant. 

11 Third. The Court erred in holding as matter of law that 

the contract sued upon was not the contract of defendant. 
Fourth. The Court erred in not holding the defendant, who was 
acting as agent for the unincorporated association, liable on his said 


contract. 


DANIEL W. BAKER, 
WILLIAM E. LEAHY, 

Attorneys for Plaintiff . 
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Designation of Record . 

Filed March 10,1915. 

♦ * * * * , * * 

1. Declaration filed February 26, 1913. 

2. Pleas “ April 2, 1913. 

3. Replication “ “ 25, 1913. 

4. Verdict December 21, 1914. 

5. Judgment “ 21, 1914. 

6. Appeal and memo, of appeal, December 21, 1914. 

7. Bond for appeal January 5,1915. 

8. Memo, extending time to submit bill of exceptions to February 
15, 1915, filed December 21, 1914. 

9. Memo, extending time to file transcript of record in the Court of 
Appeals to March 8, 1915, incl., filed February 6, 1915. 

10. Bill of exceptions submitted February 15, 1915. 

11. Memo, extending time to file transcript of record in 
12 the Court of Appeals to March 22nd, 1915, filed February 26, 
1915. J 

12. Bill of exceptions filed March 9th, 1915. 

13. Assignment of Errors “ “ “ “ 

14. This designation “ “ “ " 

DANIEL W. BAKER, 
WILLIAM E. LEAHY, 

Attorneys for Plaintiff. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 12, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55533, at Law, wherein Robert S. 
Downs is Plaintiff and John H. Bankhead is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of March, 1915. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 
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14 In the Supreme Court of the District of Columbia. 

At Law. No. 55533. 

Robert S. Downs, Plaintiff, 
vs. 

John H. Bankhead, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before the Honor¬ 
able Ashley M. Gould, the plaintiff offered testimony as follows: 

After being duly proven there was offered in evidence the follow¬ 
ing contract: 

St. James Hotel, 

Charles and Center Streets, 

Baltimore, Md. 

June 6 , 1912. 

The St. James Hotel hereby agrees to reserve for the use of the 
Oscar W. Underwood Marching Club rooms with sleeping accommo¬ 
dations for four hundred persons in the St. James Hotel and Annex, 
Baltimore, Md., from the twenty-fourth day of June, 1912, to the 
twenty-ninth day of June, 1912, and the said Oscar W. Underwood 
Marching Club agrees to take and pay for the said rooms for such 
period of time at the rate of $1,200 per day, payable one-half upon 
the signing of this agreement, and the balance before said rooms are 
occupied, and in any event not later than the twenty-fifth day of 
June, 1912, otherwise said St. James Hotel to have the right to let 
the said rooms to other parties without any liability to the said Oscar 
W. Underwood Marching Club, their payment on account thereof 
being considered liquidated damages for the breach of said agree¬ 
ment. 

It is further agreed that if the said Oscar W. Underwood March¬ 
ing Club shall occupy said rooms prior to the twenty-fourth day of 
June, 1912, or after the twenty-ninth day of June, 1912, said occu¬ 
pancy shall be subject to the above terms and conditions. 

Executed this sixth day of June, 1912. 

THE ST. JAMES HOTEL, 

R. S. DOWNS, Lessee. 
Accepted: J. H. BANKHEAD. 

Witnesses: 

FRANK O’BRIEN. 

H. J. FINCH. 

15 Thereupon Frank C. O’Brien, witness called upon to 
prove the said contract when cross-examined testified as fol¬ 
lows: That he had a contract with the Underwood Marching Club 
signed by Mr. Turner, its president; that Mr. Turner took him over 
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to Senator Bankhead’s office in Washington, and Senator Bankhead 
advised Mr. Turner to make arrangements with witness for the Eutaw 
House, that he made a contract, being manager of that house at 
that time; that he was in Baltimore at the time of the Convention, 
did not see the rooms at the St. James Hotel; it was an old hotel; 
was only in the lobby; witness recognized certain receipts being for 
$2,000.00 he had given to Turner as president of the Underwood 
Marching Club and for which payments were made to him by Mr. 
Beasley; that the Eutaw House was burned; that witness had 
$3,000.00 so received which under instructions of Senator Bankhead 
were turned over to Mr. Downs on the day of the signing of the 
Downs contract; that the $2,000 money was not paid to witness by 
Mr. Turner, but by Beasley, Senator Bankhead’s secretary; witness 
afterward received $1,000.00 from Senator Bankhead himself, it be¬ 
ing a $1,000 bill paid by Senator Bankhead in his office in Wash¬ 
ington to witness personally; that Mr. Downs never saw the Turner 
contract (On redirect examination) ; was present when Senator Bank- 
head gave directions for paying the $3,000; that morning before 
payment was made Senator Bankhead went up to the St. James 
Hotel with Mr. Downs and went nail over the building, and also 
went to Goucher College, and Senator Bankhead selected the St. 
James Hotel; that witness went with Senator Bankhead to the St. 
James Hotel and that they were just fixing up the rooms; during the 
convention witness wnet in the lobby of the hotel and met some of 
the members of the Underwood Marching Club. Witness took 
Downs, the plaintiff, to see Senator Bankhead. 

Thereupon the plaintiff, Robert S. Downs, was duly sworn and 

testified that his occupation was hotel business, that he was 
16 manager of the Stafford Hotel in 1912, also took the St. 

James Hotel and other places to operate during the Demo¬ 
cratic Convention; that he signed the contract and on the day of the 
signing of the contrate O’Brien paid him $3,000 at the direction of 
Senator Bankhead and in his presence. Later on there was $1,200 
paid by Mr. Jacobs, Solon Jacobs, treasurer of the Underwood March¬ 
ing Club; that there were certain credits, about $527.00, which were 
paid by other people from Mississippi and Alabama, and who stopped 
at the hotel in the quarters of the Underwood Marching Club; that 
the capacity of the hotel was 577 persons, but accommodations were 
reserved for 400 in accordance with the contract, and were ready on 
the 24th day of June, 1912; that of all the members of the Under¬ 
wood Marching Club who came to the hotel, some stayed until the 
3rd day of July, either the 2nd or the 3rd. ‘It was several days 
longer than the contract called for; that the headquarters were at the 
St. James Hotel; that he had several conversations with Senator 
Bankhead in regard to the collecting of $6,000.00 and also had con¬ 
versation with Mr. Owen his son-in-law, who was in charge of the 
headquarters; Senator Bankhead told the witness that Mr. Gw ne 
would be in charge of the headquarters and attend to the business; 
that when the club came witness demanded the $3,000.00 balance, 

2—2798a 









2Q ROBERT S. DOWNS VS. JOHN H. BANKHEAD. 

and witness stated that his instructions from Senator Bankhead were 
to collect all the money from these people as they went to their rooms 
and whatever was paid over the amount due, witness was to refund 
to Senator Bankhead; that he had several conversations with Mr. 
Owen in regard to the balance due; witness when asked what was 
the conversation with Senator Bankhead in regard to carrying out 
this contract, replied: “He told me to collect the balance ot the 
money as the guests arrived, and turn over to him any amount in 
excess of $3,000 which was still due me on it.” In that conversation 
he told me that Mr. Owen would be in immediate charge of the 
Underwood Campaign Headquarters and also told me to com- 
17 municate with Mr. Turner who was president of the Under¬ 
wood Marching Club, and tell him that he had made, arrange¬ 
ments for the Club to stop at the St. James Hotel; that witness was 
not able to collect the $3,000 from the guests as they arrived, as many 
showed receipts from Mr. Jacobs; that Mr. Owen was the son-in-law 
of Senator Bankhead and his direct representative; that Senator 
Bankhead told him that Mr. Owen was his representative and in 
charge of everything; that on the 24th day of June the hotel was m 
readiness and not only for the marching club but for other organiza¬ 
tions who had engaged rooms there; that Mr. Thomas Taggart 
brought about twenty-four persons; that Clark Howell of Atlanta, 
Ga. brought a delegation, also Mr. R. E. L. Mountcastle who was 
National Democratic Committeeman from Tennessee, was there with 
a delegation of twenty or thirty people. On cross-examination wit¬ 
ness testified he had not seen Senator Bankhead since.. the 3rd of 
July, 1912, when he tried to get a settlement from him; Mr. Beasley 
and Mr. Owen were there in the room and after witness had tried 
to make a satisfactory settlement of it, Senator Bankhead walked out 
of the room and said he would not pay another damn cent on it, that 
Mr Owen was in charge of the Underwood Marching Club Head¬ 
quarters at the St. James Hotel, and Mr. Beasley was there; that the 
Underwood Campaign Committee was aloso there, and that witness 
dealt with Mr. Owen, Mr. Jacobs, Mr. Turner and Mr. Beasley; that 
witness told Mr. Owen that they were to collect the money and Mr. 
Owen said ‘‘Now, don’t worry. We will have plenty of money. This 
thing will all be paid. Just let it alone. It will all be paid.” That 
was on the 25th of June; that on the afternoon of the 24th witness 
went to see him the first time and then again on the 26th. That 
Mr. Turner was president of the club but witness made no demands 
on him but on Mr. Owen and Beasley, and finally Jacobs paid 
$1,200.00, that all of the 70 rooms assigned to the Underwood March¬ 
ing Club were occupied. About 150 members of the Club 
18 arrived; that the whole trouble of the thing was they expected 
to bring 400 and only brought 150; that in filling the rooms 
as many did not go in as would have gone if the 400 had come. 
Witness admitted that he, plaintiff, had drawn the contract sued 

upon. 


: 
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Thereupon Lawrence E. Chenoweth was duly sworn and testi¬ 
fied that he was bookkeeper at the St. James Hotel and that on the 
24th of June, 1912, the Underwood Marching Club came to the Hotel 
and that witness was acquainted with Mr. Owen; that witness was 
sent to collect the balance due on the contract which had not been 
collected and presented Mr. Owen with a bill; that Mr. Owen said 
he did not have time to consider it then, but he said we need not 
worry it would be all right; that this campaign would come out with 
plenty of money and that we would get our money. That he told 
him, though he could not settle then, that the Underwood Club 
stated at the hotel during the convention. 

Thereupon defendant was sworn and testified that he was a United 
States Senator and that he was chairman of the Oscar W. Underwood 
Campaign Committee; that Dr. Thomas M. Owen was secretary of 
this committee in Washington; that witness was not a member of 
and had no connection with the Marching Club; that some time be¬ 
fore the Baltimore Convention Oscar Turner came to witness’ com¬ 
mittee room in Washington, Turner being the president of the Under¬ 
wood Marching Club. 

Thereupon counsel said that they would admit Senator Bankhead 
was agent for the Underwood Marching Club. 

Thereupon witness stated that the necessity for this contract in the 
suit grew out of the fact that the Eutaw House was burned, and that 
after that they entered into the Downs contract; that witness saw 
Downs and agreed that the $3,000.00 that had been paid to O’Brien 
was to be turned over to Downs, which was done; that this payment 
was made by witness as agent for the club and witness took a 
19 receipt for that money, that witness further testified over 
objection that he said “I am turning this $3,000 over to you, 
but I am not responsible for anything more in this transaction. That 
is the end of the responsibility. You can look to the club for the 
balance”; the objection being that they were attempting to vary the 
contract; that the Underwood Campaign Committee had headquar¬ 
ters at the St. James Hotel; that Dr. Owen was in charge of the 
headquarters; but had nothing to do with the Marching Club. On 
cross-examination witness testified that the money he paid for the 
Underwood Marching Club belonged to the Underwood Campaign 
Committee. Thereupon the following was asked: 

Q. You told Mr. Downs that if he collected $6,000 that any over 
was to come back to you? A. Yes, I think that was the arrange¬ 
ment originally. It was not to come back to me; it was to go back 
really to the fund from which it was taken. 

Q. So that as far as the $3,000 is concerned the Underwood March¬ 
ing Club did not put up a dollar of it? A. No, I just said by agree¬ 
ment with the club, I advanced it. 

Mr. Pope: If the Court please, I object to this line of testimony. 
Whatever might be Mr. Baker’s imputations, I do not think this 
$3,000 which was advanced has anything to do with this law suit. 
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Mr. Baker : We propose to prove that this was a personal contract 

with Senator Bankhead. . „ 

Mr. Pope: You are assuming your whole case. The proposition 
of what were the relations between the club and Senator Bankhead 
with reference to his making them any advance, has nothing to. do 
with this case. I have no particular objection to it, except that it is a 

waste of time. . 

The Court: It may have some bearing upon his personal liability. 

I will let it go in. 

20 Q. You did not look to the marching club itself to refund 

you any part of this $3,000. A. Well, I did not really look 
in any direction much for it. 

Q. Well, you were looking to Mr. Downs, were you not. A. If 
he got in excess of $6,000 I thought it was fair I should have that 

t)d.ck 

Q.’ Why should vou have it back? A. Why should he have it? 
Q. Well, I am asking you why you should have it? A. Well, I 
thought I would be entitled to it back, because he was taking over 
in a sense the original contract in which it was expressed, T under- 

stood it so. ^ , 

Q. If Mr. Downs had taken in $10,000 there would have been 

$4 000 coming to vou, would there not? A. From the club? 

Q If he had taken in $10,000 from the club, there would have 
been $4,000 coining to you? A. Well, I do not know whether there 

would have been that much or not. . 

Q I mean if he had taken in $4,000 over and above what this 

contract called for, it would have been coming back to you, would 
it not? A. It would come back to the Underwood Campaign Com- 

inittc o 

Q. Of which you were a member and chairman? A. Chairman, 

^Witness further testified that he went to Baltimore and looked 
over different places and on re-cross examination testified that he 
signed the contract and when asked “And you accepted the con¬ 
tract” replied “I signed it for the club. 

Witness further testified that he never assumed any liability on 
this contract, nor had he authorized anyone to do it for 
21 him, but on the contrary, told the plaintiff all along that 
the $3,000 was as far as his liability went. 

Thereupon defendant rested. 

In rebuttal Mr. Beasley was called as a witness for plaintiff and 
testified that he is secretary to Senator Bankhead and was on the 
24th day of June, 1912; that he was at the Baltimore Convention, 
that the Oscar W. Underwood Marching Club stopped at the bt. 
James Hotel. Saw Mr. Downs in a prehmmary way ; po^bly a 
week before the contract was entered into, was at Baltimore and 
saw and talked with Mr. Downs; was at the hotel, looked it over, 
that he went over at the direction of Oscar Turner and P^tly at 
the direction of Senator Bankhead; and on cross examination witr 
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ness testified that he was in charge of Senator Bankhead’s corre¬ 
spondence and that he took this matter up in correspondence of 
Oscar Turner with Senator Bankhead. Thereupon the witness was 
asked if he knew Oscar Turner, Solon Jacobs, John Sibley and 
Harry Jones; that he heard the testimony read; that they were 
members of the Underwood Marching Club, and then he was 
asked “Do you know the standing in the community of those men? 
Objection to question, objection sustained. Witness testified that he 
did not remember that the defendant used the word “damn” in 
connection with denying any liability on the contract, but he did 
tell Downs that he had put up all he was going to. 

Thereupon the following took place: 

Q. Have you any personal knowledge as to the financial re¬ 
sources of those men? 

. Mr. Baker: I object. May I state the grounds of my objections, 
if the Court please. 

The Court: I suppose the purpose of the questions is to show 
that the members of the marching club are solvent. 

Mr. Baker: I object to the question on this ground- 

Mr. Pope: I withdraw the question. I do not care to 
press it. 

22 On redirect examination the following occurred: 

—. This Underwood Marching Club was a club you had 
in Baltimore there to march up and down the streets with a 
band, shouting “Hurrah for Oscar Underwood” was it not? A. No, 
it was an organization in the State of Alabama organized to pro¬ 
mote the candidacy of Mr. Underwood. 

Q. Did not Senator Bankhead organize it and get it up for the 
purpose of coming there to give the hip, hip hurrah for Under¬ 
wood, and try to nominate him for president? A. So far as I know, 
he had nothing to do with the Underwood Marching Club. 

Q. Is it not a fact that it was organized by him to come up there 
to Baltimore for the purpose of marching around the streets? A. I 
cannot say about that. I do not know anything about the Under¬ 
wood Marching Club. 

Thereupon plaintiff was recalled and the following occurred: 

Q. Mr. Downs, at the time this contract was signed by Senator 
Bankhead, did or did he not tell you who constituted the Oscar 
Underwood Marching Club? A. He did not. 

Q. Did or did not he say whether he was a member of the club? 
A. He did not. 

Q. Did or did not he say he was agent for the club? A. He 
did not 

Q. How did he represent himself? A. He was introduced to me 
as Senator Bankhead, and he said that he was in charge of boom 
for Mr. Underwood for the presidency, and that they were going 
to bring on a lot of people to attend the contention and he wanted 
to make arrangements for them. 
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23 Q. Did you carry an account on your books of this $3,000? 
A. Yes, sir. 

Q. Have you got your books here? 

Mr. Pope: I object, if the Court please. 

The Court: What is the object of it? 

Mr. Baker: The object is to show that the book account kept in 
regard to this contract was kept by plaintiff in the name of Senator 
Bankhead. 

The Court : It would be self-serving. 

Mr. Baker: If your honor will remember this proposition of law 
that has come up again and again, in deciding whether or not a cer¬ 
tain promise was original or whether it was collateral,. the books 
kept in the ordinary course of business are admissible in evidence 
to show in whose name they were kept. Now, I take it, the same 
principle applies here. Here is a contract and here is the book 
opened in the ordinary course of business, and we have the right 
to show in whose name the book was opened. 

The Court : The difference is that we have a written contract 
here w T hich speaks for itself, and the effect of it cannot be determined 
by an entry in a book made by the other party. 

* Mr. Baker : Now, I w T ant to make an offer, if the Court please. 
I offer to show by this witness that immediately after this contract 
was made, in his books of account at the St. James Hotel an ac¬ 
count was opened, in the name of J. H. Bankhead and that in that 
account was put the $3,000 and all the items that are credited here 

in the bill of particulars. . . . 0 

The Court : I understand that offer is objected to. 

Mr. Pope: Yes. , 

The Court: I sustain the objection. 

Mr. Baker: I note an exception. 

Q. Now, I will ask you whether or not at the time you made 
"this contract you knew any person in any way connected with 

24 it other than Senator Bankhead? A. I did not. 

Mr. Pope: I object to that question and answer, if the Court 
please. 

Q. I will ask you whether or not you furnished a diagram of the 
rooms? A. No, sir; not a diagram, but there was a list of the 
rooms with the number of beds in each room, furnished to Dr. 
Owen for 200 of them, and at the direction of Dr. Owen I sent the 
list of accommodations for 211 to Mr. Turner; on the 17th of June 
I sent those two lists and had an acknowledgement of them. 

The Court: To Mr. Turner, you say? 

The Witness: Yes, sir, for 211, and to.Mr. Owen for 200. 

The Court: Did you understand at that time that lurner was 

connected with the marching club? 

The Witness: Yes, sir. 

The Court: That was before they earner 

The Witness: Yes, sir. I did that at the direction of Dr. Owen, 
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sir. He said that he would make arrangements with the club on the 
train. 

Q. Who told you to send the list to Turner? A. Dr. Owen. 

Q. What, if any, knowledge had you that Turner was at the 
time of the making of this contract in any way connected with the 
marching club? A. I did not know anything about Mr. Turner and 
did not hear anything about Mr. Turner until after the signing of 
the contract. 

Then the witness was interrogated as to the manner in which 
the hotel was furnished and stated fully in regard thereto, going 
into detail as to the cost of furnishing it, the kind of furniture, 
bedding and clothing, and also the cleanliness of the hotel. 

25 Thereupon Laura E. Bowman was called upon — behalf 
of the plaintiff and testified that she was hotel-housekeeper 

at the Shoreham that she was employed in June 1912 at the Stafford 
and looked after the furnishing and fixing of the St. James Hotel, 
then testified as to the sanitary conditions of the hotel and to the 
manner of bath rooms and toilets. Thereupon other evidence was 
offered to show that the hotel was properly equipped. 

This is the substance of all of the evidence in the case material 
to the exceptions taken, including the exceptions to the instructing 
of the jury to return a verdict for the defendant. ’Thereupon after 
all of the evidence as herein set forth was offered the defendant 
moved the court to instruct the jury to return a verdict for the 
defendant on the ground that the contract sued upon was not the 
contract of Senator Bankhead but the contract of the Underwood 
Marching Club, and'^mcorporated association of which Oscar 
Turner was president and of which certain persons who have testi¬ 
fied and others were members, but defendant was not a member, and 
after argument and before the decision of the court the following 

took place: . 

The Court: Gentlemen, the matter resolves itself entirely to my 
mind into a legal proposition that I am prepared to dispose of. 

Mr. Baker: I would like to know the grounds on which they 

ask the Court to instruct the jury. 

The Court: What difference does it make what their grounds 

are? 

Mr. Baker: I understand the grounds were that the marching 
club was an unincorporated association, and that Bankhead was 
their agent and not liable, as the contract was with the unincor¬ 
porated association. That is my understanding. 

The Court: That is what I shall decide. 

Mr. Baker: Because, if they are going to bring in a whole lot of 
outside propositions, we may have to make up a different bill 

26 of exceptions. 

Thereupon the court instructed the jury to return a ver¬ 
dict for the defendant, and counsel for the plaintiff excepted on the 
ground that the said Marching Club of the Oscar W. Underwood 
Marching Club of Birmingham, Ala., was an unincorporated associa- 
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tion; that defendant Bankhead was liable because he signed the con¬ 
tract as agent for either an undisclosed principal or a principal, 
who, if disclosed, was legally incompetent either to contract or ^ue 
or to be sued. 

And all the exceptions hereinbefore referred to were noted on 
the minutes of the Court as they were severally taken and the plain¬ 
tiff prays the court so sign and seal this, its bill of exceptions, to 
have the same force and effect as if the rulings herein contained 
were set out in separate bills of exceptions, which is accordingly 
done this 9th day of March, 1915, nunc pro tunc. 

ASHLEY M. GOULD, Justice, [seal.] 

[Endorsed:] Copy. At Law. No. 55,533. Robert S. Downs, 
Plaintiff, vs. John H. Bankhead, Defendant. Bill of exceptions. 
Copy. Daniel W. Baker, Attorney and Counsellor at Law, 410 Fifth 
Street N. W., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2798. Robert S. Downs, appellant, vs. John H. Bankhead. Court 
of Appeals, District of Columbia. Filed Mar. 18, 1915. Henry W. 
Hodges, clerk. 
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Qlmirt of Appeals. Itatrtrl of Columbia 

April Term, 1915. 


No. 2798. 

Robert S. Downs, Appellant , 

vs. 

John H. Bankhead, Appellee. 

BRIEF OF APPELLANT. 


This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, entered upon a verdict directed 
for the appellee herein under the following circumstances: 

Statement of Case. 

The appellant, Robert S. Downs, hereinafter called the 
plaintiff, sued the appellee, John H. Bankhead, hereinafter 
designated defendant, in two counts for the sum of 
$1,273.00 with interest, said sum representing balance due 
under the following contract: 
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“St. James Hotel, 

Charles and Center Streets, 

Baltimore, Md. 

June 6, 1912. 

“The St. James Hotel hereby agrees to reserve for 
the use of the Oscar W. Underwood Marching Club 
rooms with sleeping accommodations for four hun¬ 
dred persons in the St. James Hotel and Annex, Bal¬ 
timore, Md., from the twenty-fourth day of June, 
1912, to the twenty-ninth day of June, 1912, and the 
said Oscar W. Underwood Marching Club agrees to 
take and pay for the said rooms for such period of 
time at the rate of $1,200 per day, payable one-half 
upon the signing of this agreement, and the balance 
before said rooms are occupied, and in any event, not 
later than the twenty-fifth day of June, 1912, other¬ 
wise said St. James Hotel to have the right to let said 
rooms to other parties without any liability to the said 
Oscar W. Underwood Marching Club, their payment 
on account thereof being considered liquidated dam¬ 
ages for the breach of said agreement. 

“It is further agreed that if the said Oscar W. Un¬ 
derwood Marching Club shall occupy said rooms prior 
to the twenty-fourth day of Tune, 1912, or after the 
twenty-ninth* day of June, 1912, said occupancy shall 
be subject to the above terms and conditions. 

“Executed this sixth day of June, 1912. 

The St. James Hotel, 

R. S. Downs, Lessee. 
Accepted: J. H. Bankhead. 

Witnesses: 

Frank O’Brien, 

H. J. Finch." 

It further appeared that the defendant was a United 
States Senator and Chairman of the Oscar W. Underwood 
Campaign Committee, with headquarters in the City of 
Washington, District of Columbia, and with Doctor 
Thomas M. Owens, defendant’s son-in-law, its secretary; 
that the said Marching Club was an unincorporated associa- 
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tion of friends and supporters of Oscar W. Underwood, the 
principal object of which was “to create enthusiasm and 
carry as many supporters of Mr. Underwood to the Balti¬ 
more Convention as could be induced to go” (Record, p. 
4). This club had made arrangements with one Frank C. 
O’Brien, proprietor of the Eutaw House, Baltimore, Mary¬ 
land, to reserve accommodations for it during the period 
of the Democratic National Convention in said city, during 
June, 1912, but shortly after the execution of said contract, 
said house was burned. It was then that the defendant 
went to Baltimore personally and entered into arrange¬ 
ments with the plaintiff for the reservation of new accom¬ 
modations for the Club, and, after looking over different 
quarters, executed the contract hereinbefore set out. There 
was no question that the balance of $1,273.00 was due. 
The sole question was the liability of the defendant to pay 
the same, he contending that the said contract was the con¬ 
tract of the Underwood Marching Club and that he, there¬ 
fore, was not liable thereunder. The court took that view 
and ordered a verdict in his favor, from which plaintiff 
prosecuted this appeal, assigning as error the following: 

Assignment of Errors. 

1. The Court erred in sustaining the motion to in¬ 
struct the jury to return a verdict for the defendant. 

2. The Court erred in not overruling the motion to 
instruct the jury to return a verdict for the defendant. 

3. The Court erred in holding as matter of law that 
the contract sued upon was not the contract of defen¬ 
dant. 

4. The Court erred in not holding the defendant who 
was acting as agent for the unincorporated association, 
liable on his said contract. 

Argument. 

Plaintiff directs this argument to the fourth assignment 
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of error principally, for, if the defendant’s liability is estab¬ 
lished thereunder, the first and second assignments follow 
as a matter of course; and, insomuch as the third is so close¬ 
ly related in point of law to the fourth, plaintiff will here 
consider both together. 

3. The Court erred in holding as matter of law that 
the contract sued upon was not the contract of the de¬ 
fendant. 

4. The Court erred in not holding the defendant, 
who was acting as agent for the unincorporated asso¬ 
ciation, liable on his said contract. 

The Court below was diligent to place itself in the same 
circumstances as the parties at the time of the execution of 
this contract, and the following facts of importance were 
then established of record: That Senator Bankhead was 
not only chairman of the supreme movement to place Oscar 
W. Underwood’s name in nomination for the National 
Presidency, but as said chairman went to Baltimore per¬ 
sonally ; carefully inspected the St. James Hotel, looked 
over the ground generally, and, after considering the entire 
matter with plaintiff in detail, finally executed the contract 
here in suit. It was he who ordered O’Brien to pay over 
the money to Downs which he, O’Brien, had received under 
the original contract. It was he who informed plaintiff that 
his son-in-law, Doctor Owens, Secretary of the National 
Campaign Committee, would be in charge of the head¬ 
quarters to be established in the St. James Hotel, and would 
attend to all business concerning the same. It was he who 
gave instructions as to how the money should be collected 
and paid. In fact, throughout the entire case, as estab¬ 
lished by the testimony of the plaintiff, there was known at 
the time that this contract was executed but three parties, the 
defendant, his son-in-law. Doctor Owens, and defendant’s 
private secretary Beasley. The Oscar W. Underwood 
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Marching Club was not even known. Defendant never in¬ 
formed plaintiff who constituted said club, or whether he 
was a member thereof, or even whether he was acting as 
agent for said club. He was introduced as “Senator Bank- 
head and he said that he was in charge of the boom for Mr. 
Underwood for the Presidency, and that they were going 
to bring on a lot of pepople to attend the convention, and 
he wanted to make arrangements for them” (Record, p. 
13), and when plaintiff was asked whether at the time he 
made this contract he knew any person in any way con¬ 
nected with it other than Senator Bankhead, he answered, 
“I did not" (Record, p. 14). It was only after plaintiff 
had been directed by Dr. Owens,—who defendant had told 
plaintiff would be in charge, that plaintiff learned of Mr. 
Turner, President of the Oscar W. Underwood Marching 
Club. It was only upon Owen’s direction that he sent the 
room diagram and lists to said Turner. 

“Q. What if any knowledge had you that Turner 
was at the time of the making of this contract in any 
way connected with the Marching Club? 

A. I did not know anything about Mr. Turner, he 
did not say anything about Mr. Turner until after the 
signing of the contract.” (Record, p. 15.) 

Again, it was the defendant who expressly directed and 
ordered the plaintiff as to the manner in which the money 
should be collected from the different members of the club 
as they went to their rooms, and it was the defendant who 
then ordered the plaintiff to pay any balance over and above 
the $6,000.00 due under the contract, not to the Oscar W. 
Underwood Marching Club, nor to Mr. Turner, president 
thereof, nor to any member of the said club, but to him, the 
said defendant personally. (Record, pp. 10-12.) 

It is submitted that upon this showing the Court com¬ 
mitted error in directing a verdict for the defendant. The 






status of the Oscar W. Underwood Marching Club is that 
of an entity unknown to the law. As such it could neither 
appoint nor have an agent, it could neither sue nor be sued. 

“When a number of persons form a club or society 
for social, political, religious or charitable purpose, 
etc., without being incorporated, the law does not re¬ 
gard them as a legal entity or artificial person, like a 
corporation, but merely as a collection of individuals 
and it necessarily follows that a club or society, as 
such, can not appoint or have an agent. The mem¬ 
bers may appoint an agent, but in such a case he is the 
agent of the members as individuals and they are joint¬ 
ly principals.'’ Clarke & Skyles, Agency Paragraph 25, 
91 (1905). 

And one who assumes to act as agent for such an or¬ 
ganization is uniformly held liable as principal under said 
contract, as there is no legally competent, responsible or ex¬ 
isting principal behind him who can be bound. This is the 
authority of all the text writers on the subject and nu¬ 
merous cases throughout all the States, the single exception 
being when personal liability has been expressly excluded by 
the agent in one way or another by the very contract in 
question. 

“A person who assumes to act as agent for a non¬ 
existing or a legally incompetent or irresponsible prin¬ 
cipal renders himself personally liable to the person 
with whom he deals, unless it is expressly understood 
either that the agent shall not be held, and the con- 
tractee with knowledge of the facts extends credit to 
the supposed principal, or that the agent’s liability shall 
be limited to a fund held by him for the purpose of his 
agency.” 31 Cyc., 1548. 

And again the entire subject is fully considered in 
Mechem, Agency (1914), Paragraphs 1389-1390. 






“Somewhat similar questions arise where a person 
assumes to act for a group of persons unincorporated 
or otherwise having no definite legal organization; as 
in the case of voluntary unincorporated societies 
or associations, like unincorporated churches, lodges, 
and the like. It is, of course, possible in such 
cases that the assumed agent may have expressly 
excluded personal responsibility, or that the per¬ 
son extending the credit may have done so in 
reliance upon voluntary payments, subscriptions, or 
funds to be raised, but where it does not appear 
that lie has done so, the person who assumes to act will 
usually be personally responsible. * * * 

“The question here is, rather, to whom was the 
credit extended.” * * * “The same considerations 

apply, and perhaps still more strongly, where the only 
principal disclosed is such an evanescent and ephemeral 
body as a public meeting.” 

The same principles are laid down in Story, Agency, 
Paragraphs 280 to 290 inclusive, and also 2 Kent Comm. 
620 (2d Edition). 

The Court below held as matter of law that the contract 
sued upon in this case was not the contract of the defen¬ 
dant, and plaintiff’s third assignment of error is framed on 
that ruling. Yet that contract in no clause and in none of 
its terms in any way relieves the defendant of personal re¬ 
sponsibility. In it the plaintiff in no way or place manifests 
any intention to rely upon “any voluntary payments, sub¬ 
scriptions or funds to be raised,” and in no manner does he 
manifest any purpose to “extend credit to a supposed prin¬ 
cipal.” There never was any question raised of plaintiff’s 
right to sue, notwithstanding the fact that the instrument 
itself purports to be made by the St. James Hotel. Defen¬ 
dant throughout the case considered the contract as rightly 
that of the plaintiff, but then contended that insomuch as 
the instrument stated a promise on the part of the Marching 
Club that therefore it was the sole contract of the said 
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Marching Club. By the same token the plaitniff has no 
standing thereunder. It was apparently the St. James 
Hotel which made the agreement to reserve for use the 
rooms in question. Does the mere recital then, that the 
Marching Club was to take and pay for the rooms become 
an expression on plaintiff s part of an irrevocable and ab¬ 
solute purpose to extend exclusive credit to said Club and to 
relieve the defendant from all personal responsibility in 
the face of the later unqualified, positive and direct accept¬ 
ance on the part of the defendant himself? Especially when 
the Court had just learned that the plaintiff had in this in¬ 
stance not yet learned of the Marching Club? How can 
plaintiff be held to have rendered exclusive credit to that of 
whose existence he did not then know? Looking at the 
face of that instrument, therefore, together with the testi¬ 
mony in this case, the presumption is not that there was 
any credit extended to the Marching Club, but rather that 
the plaintiff was altogether ignorant of who or what the 
said club was and demanded that the defendant place his sig¬ 
nature beside the word “accepted” in order that he might 
have some guaranty of payment for the performance of the 
reciprocal obligations to be performed by him thereunder. 

We proceed, therefore, to an examination of the authori¬ 
ties on this question with this evidence before the Court. 
This defendant, while acting as the agent of an unincorpo¬ 
rated association, not only unqualifiedly accepted a contract 
for that entity, since it possessed neither legal existence, 
nor capacity to make the contract, to sue thereon or be sued 
thereunder, and not only accepted that contract when he 
knew that not one of its terms relieved him from liability 
thereunder and not one of its clauses made any mention, 
either directly or indirectly or even by the merest inference, 
that plaintiff was to look to anybody for payment but him¬ 
self, but even accepted that contract under circumstances 
in which he knew or must have known that he had so con- 




ducted himself as to bring the plaintiff to the belief that it 
was he who had in his personal charge the entire matter of 
the Underwood boom, a part of which was forming the 
subject-matter of the very instrument which they were exe¬ 
cuting. 

That defendant’s liability under this contract is estab¬ 
lished by the authority of the different cases throughout 
the States which have passed upon this question is clear, 
whether defendant happened to be a member of the March¬ 
ing Club or not. 

In the case of Blakely vs. Bennecke, 59 Mo., 193, the 
Court passed upon the construction of the following written 
instrument: 

“$500. Head Qurs. U. S. Forces, 

Brunswick, Mo., January 3, 1865. 

Received of Mrs. Catherine Blakely the sum of five 
hundred dollars ($500.00) to be used to buy Spencer 
Rilles for Co. I, 49th Regt., Mo. Vols.; said money to 
be returned as soon as the county bounty is paid to 
said Company, in full without interest. 

Louis Bennecke, 

Capt. 49th Regt. Mo. Vols., 
Comd’g Post.” 

as follows: 

“The defendant, by permitting the execution of the 
instrument in suit, and failing to deny that the county 
bounty had been paid, fixed his liability, and offered no 
barrier to plaintiff’s recovery, as the instrument; was 
not at all ambiguous, was couched in plain terms, and, 
therefore, offered no opportunity for the introduction 
of parole testimony as explanatory of the intent and 
meaning of the parties, and all contemporaneous verbal 
agreements were merged in that writing. But even had 
this not been the case, it is not seen how the privilege 
of introducing parole testimony for the purpose of 
varying the terms of the instrument would have helped 
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the defendant. He was personally chargeable even on 
his own showing, with the amount borrowed, and six 
per cent interest from the first day of March, 1866, 
unless he had disclosed a responsible principal. (2 
Kent. Comm., 630.) But in this case there was no 
principal, either responsible, or otherwise, to disclose. 
Company I was incapable of suing or being sued, plead¬ 
ing or being empleaded, contracting or being con¬ 
tracted with. In short, it possessed none of the ele¬ 
ments or attributes of a legal entity. The defendant 
was clearly liable on the instrument itself, when 
coupled with his admission of the happening of the con¬ 
tingency herein referred to. And it was the duty of 
the Court to have declared the legal effect to be given 
to the instrument.” 

i 

To the same effect is the case of Lewis vs. Tilton, 64 
Iowa, 220, which treats of a lease on its face entered into 
between plaintiff, party of the first part, and the Ottumwa 
Temperance Reform Club, party of the second part, and 
signed by the defendants as follows: 

“Executive Committee of the Ottumwa 
Temperance Reform Club, 

R. L. Tilton, 

S. B. Thrall, 

David Eaton, 
Joseph Sloan.” 

The Court spoke through Justice See vers and so aptly 
and tersely expressed the law on this subject that the opin¬ 
ion itself is quoted: 

“It is insisted that the lease shows that credit was 
extended to the club, and that the contract was made 
with it; that the principal was named, and therefore the 
defendants can not be made individually liable. This 
line of argument possibly would be conclusive if there 
was a principal. But there is none. The club is a 
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myth. It has no legal existence, and never had. It 
can not sue or be sued. The defendants contracted in 
the name of a supposed principal; that is, they claimed 
there was a principal for whom they were acting, but it 
now appears that there was no principal known to the 
law. But, under the allegations of the amended peti¬ 
tion, it should be assumed, we think that there was, as 
a matter of fact, a body of men associated together for 
a benevolent purpose, who had assumed the name 
above stated, for the avowed purpose by their united 
efforts of suppressing intemperance. 

“There is, however, some doubt in our minds 
whether it can be said that the plaintiff extended credit 
to an organization that had no legal existence. As the 
law does not recognize such an organization, we are 
at a loss to know how or why it can be said as a matter 
of law that the plaintiff contracted with and extended 
credit to a mere myth. In legal parlance, the organi¬ 
zation can not be named. It has no habitation or place 
of abode. 

“It is also insisted that a fund was provided for the 
payment of debts, and hence must be presumed that 
the plaintiff contracted in reliance upon such fund, and 
therefore the defendants can not be made individually 
liable. What the fact may be we are not advised, but 
certainly this does not appear on the face of the peti¬ 
tion, and we have looked into the lease, and there is 
no provision in it from which such an inference can be 
drawn. 

“It is also insisted that there is no known principle 
or rule under which the defendants can be made liable. 
It is said that they are not parties. This is true; that 
is to say, these defendants could not bind any other 
members of the organization as a partner in a joint en¬ 
terprise, or a contract, as to which he had no knowl¬ 
edge, and to which he did not assent. But we think 
‘those who engaged in the enterprise (that is, became 
members of the organization) are liable for the debts 
they contracted, and all are included in such liability 
who assented to the undertaking or subsequently rati¬ 
fied it.’ It was so held in Ash vs. Guie, 97 Pa. St., 
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493; Fredenhall vs. Taylor, 26 Wise., 286, and this 
rule is supported to some extent by what was said by 
this court in Keller vs. Tracy, 11 Iowa, 530, and Drake 
vs. Board of Trustees, Id., 54. 

“But it is said these defendants did not contract. 
They certainly represented that they had a principal 
for whom they had authority to contract. They, for 
or on behalf of an alleged principal, contracted that 
such principal would do and perform certain things. 
As we have said, there is no principal and it seems 
to us that the defendants should be held liable, and that 
it is immaterial whether they be so held because they 
held themselves out as agents for a principal that had 
no existence, or on the ground that they must, under 
the contract, be regarded as principals, for the simple 
reason that there is no other principal in existence. We 
think the demurrer should have been overruled.” 

As the Temperance Association in the above case was a 
myth, with no legal existence or capacity to sue or be sued, 
so was the Marching Club in this case. The defendants in 
that case, however, leased for the Association, and, in sign¬ 
ing the instrument, denoted that they were executing the 
same, not in their personal but in their representative ca¬ 
pacity. In this case the defendant unqualifiedly accepted 
this contract when its face showed no intention to rely upon 
any fund, and no provision from which such an inference 
could possibly be drawn. If the Iowa Court was “at a loss 
to know how or why it can be said as a matter of law that 
the plaintiff contracted, that he extended credit to a mere 
myth,” under the circumstances of that case, how can this 
Court hold as a matter of law that plaintiff contracted and 
extended credit to this Club in this instance, a myth not 
only in legal parlance, but in fact, for as hereinbefore set 
out, plaintiff did not even know of its existence or who its 
members were ? 

Lewis vs. Tilton, supra, is not isolated in the Iowa Courts. 
It has been followed as law in the later case of Reding vs. 
Anderson, 72 Iowa, 498-99: 
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“While it is true that an unincorporated association 
is not competent to contract, or acquire interest in 
lands by deed or grant, yet it is not true that no right 
or obligation passes to or from the persons constituting 
the association thereunder. The person making a 
contract in the name of such an association is person¬ 
ally bound thereby, and the principals of the associa¬ 
tion assenting to the contract are bound in the same 
way. Lewis vs. Tilton, 64 Iowa, 220; Keller vs. 
Tracy, 11 Iowa, 530.” 

And in Comfort vs. Graham, 87 Iowa, 295-298: 

“On the contrary, we think it clearly appears that 
the order which the defendant claimed to represent was 
an unincorporated voluntary association, and hence he 
represented no principal which the law recognized; 
hence, if it be conceded that the defendant undertook 
to act for such an association, he is personally liable. 
Lewis vs. Tilton, Reding vs. Anderson.” 

To the same effect is Clark vs. O’Rourke, 111 Michigan, 
109: 

“The church organization had no legal existence. It 
could neither sue nor be sued. The members of the 
society were not partners. Those of the society who 
were actually instrumental in incurring the liabilities 
for it are liable as either principals or agents having no 
legal principal behind them. Members of the society 
who either authorized or ratified the transactions are 
liable, while those who did not are exempt from lia¬ 
bility. I Bates Partn., Sec. 75; Ash vs. Guie, 97 Pa. 
St., 494 (39 Am. Rep., 818) ; Fredenhall vs. Taylor, 
26 Wise., 286. Many authorities might be cited, but 
we refrain from doing so since defendants concede 

the law. . 

“The testimony does not justify the conclusion that 

the plaintiffs agreed to trust to the proceeds of fairs, 
etc., for their pay. Plaintiffs knew that the society as 
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a society was responsible. It was entirely natural that 
they should inquire the methods by which the money 
should be raised and no inference can be drawn from 
it that they agreed to look to this source alone. Should 
A loan B one hundred dollars and B promise to raise 
wheat on his farm with which to pay it, B would not 
be relieved from payment because he raised no wheat. 

“Neither can we accede to the proposition that there 
was evidence tending legitimately to show that the 
credit was given to this unincorporated and irrespon¬ 
sible society. It was natural that plaintiffs should 
enter the account upon their books as they did, but a 
jury would not be justified in drawing the conclusion 
from this alone that they agreed to look to such mem¬ 
bers of this society as they might be able to show au¬ 
thorized or ratified the purchase from them. In both 
reason and authority, this is of no particular signifi¬ 
cance. The alleged principal was a myth, and the entry 
means no more than that the credit was given to those 
forming the association or to those who stood sponsors 
for it, and were conducting its business and obtaining 
the credit. Lewis vs. Tilton, 64 Iowa, 220; Lumber 
Co. vs. Church, 6 S. Dak., 498; Davison vs. Holden, 
55 Conn., 103. These defendants were the active 
managers, and, with the other two members of the 
committee, were in sole charge of the work, and, under 
the law and the facts, were properly held responsible. 
The law does not, under such circumstances, leave the 
creditors to search out the individual members of the 
society who have authorized the transactions, but holds 
those liable who have dealt with the creditors in the 
capacity of agents or principals.” 

That case is much stronger for the defendant than the 
case at bar. The record (p. 14) here shows an attempt on 
plaintiff’s part to introduce in evidence the books covering 
this transaction, with an entry therein in defendant’s name, 
charging him with the liability incurred under this con¬ 
tract. The Court excluded the evidence on the ground 
that the same was self-serving, and that there was in 
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the case a written contract, the effect of which could 
not be determined by an entry in a book made by 
the other party. No assignment of error has been 
framed on this ruling, although an exception was 
duly allowed thereto. In passing, it is now respect¬ 
fully submitted that the plaintiff had a right to that 
entry and to show that John H. Bankhead was the party 
to whom plaintiff looked for payment, and that in that ac¬ 
count was put the $3,000.00 paid to the plaintiff on account 
of this contract on the day of its execution, and that all 
items credited in the Bill of Particulars in this case were 
likewise placed therein. The solution of the liability in 
these cases depends upon the determination of the ques¬ 
tion as to whom credit was given (Story, Agency, Para¬ 
graphs 280 to 290; Mechem on Agency, 1389), and the 
book entry made at the time of the execution of this con¬ 
tract tended clearly to show what was in the mind of the 
plaintiff at the time the contract was made with regard to 
the question as to whom he was extending credit. If the 
Court admitted parol testimony in the face of this writing 
to explain the capacity in which defendant signed, how was 
it error to admit parol testimony to fully explain the ca¬ 
pacity in which the parties understood he signed? Just as 
in Clark vs. O’Rourke, supra , and in Foster vs. Persch, 68 
N. Y., 400, so here, the said entry was admissible, not as 
conclusive evidence, but to prove to which one credit was 
extended, the important point in this case. In the Clark 
case, the Court considered the presumption that a person 
is not liable to give credit to a myth or to an unincorporated 
and irresponsible society as of greater weight than a book 
entry, showing credit was extended to the society. In this 
case had the plaintiff been so allowed, he not only could 
have shown that the presumption that he was not prob¬ 
ably extending credit to an unincorporated association with 
regard to whose responsibility he knew absolutely nothing, 
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was applicable, but he could have proved that actual fact 
to be that he did extend the credit to the defendant, as es¬ 
tablished by the entry made in the course of business and 
at that time on account of said contract. 

The cases hereinbefore quoted are those involving the lia¬ 
bility of agents contracting for and on behalf of associa¬ 
tions which have a certain capacity for continuous and con¬ 
tinued existence, and which have not come into being for a 
day. When the courts have dealt with bodies which have 
been organized merely for particular occasion or period of 
time, and, upon the happening of the occasion or the expira¬ 
tion of the period of time, the association or body goes out 
of existence, as in this case, then, say the authorities, these 
doctrines apply “Still more strongly where the only prin¬ 
cipal disclosed is such an evanescent and ephemeral body.” 
Mechem, Paragraph 1390. 

In fact, the instant case is more in class with the follow¬ 
ing: 


Eichbaum vs. Irons. 6 Watts. & Serg. (Pa.), 67. 

Edings vs. Brown, 1 Rich. S. C., 255. 

Steele vs. McKelroy, 1 Snead Tenn., 341. 

Learn vs. Upstill, 52 Neb., 271. 

Codding vs. Munson, 52 Neb., 580. 

Steamship Co. vs. Harbison, 16 Fed., 688. 

Fredenhall vs. Taylor, 23 Wise., 538. 

Fredenhall vs. Taylor, 26 Wise., 286. 

Kellner vs. Baxter, L. R. 2, C. P. 173. 

Fredenhall vs. Taylor, supra, is particularly instructive 
bv reason of the fact that it went twice to the Supreme 
Court of Wisconsin, that Court, therefore, having 
opportunity to reconsider its former decision and correct 
the same, had they considered any error existing therein. 
The Court, however, found no difficulty in holding Taylor, 
together with others, liable personally under their contract 
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for work to be done for a Firemen’s Association. The in¬ 
strument in that case read: “To John C. Spencer, Secre¬ 
tary, etc., I hereby propose to build the well or tank in the 
county fair grounds for the State Firemen’s Society, ac¬ 
cording to the specifications, for the sum of $500.00. J. C. 
Fredenhall.” The acceptance of the proposal was as fol¬ 
lows: “J. C. Fredenhall: Above proposition for building 
a reservoir for the State Firemen’s Association is accepted. 
You will proceed with the work. John C. Spencer, S. F. A.” 
Again it is to be noted the acceptance is qualified. Not only 
the language of Spencer explains for whom the reservoir 
was to be built, but the addition of letters to the acceptance 
denotes the association for which defendant was making 
the contract. Whether the said letters be considered merely 
descriptive of the person or not, at least there is in the Wis¬ 
consin case something which there is not in this case, a 
qualification in the acceptance. The Wisconsin Court, how¬ 
ever, said of that instrument, and of the defendant’s liabil¬ 
ity under those circumstances: 

“It is conceded that the State Fireman’s Associa¬ 
tion was not incorporated at this time, and had no legal 
existence, so that it could contract or be sued as such. 
And where such is the case, a committee which as¬ 
sumes to contract for services for which an irrespon¬ 
sible, intangible association, must become personally li¬ 
able, else there is no liability whatever. One professing 
to act as agent, if he does not bind his principal, binds 
himself. (Dennison vs. Austin, 15 Wise., 334). And 
it can make no difference that the reason why he does 
not bind his principal, is because the principal for 
whom he professes to act has no existence. It is not 
to be presumed in this case that the plaintiff con¬ 
tracted upon the credit of the association. And there 
is proof tending to show that although he fully under¬ 
stood that the committee was acting for the associa¬ 
tion, yet he relied on the personal liability of the com¬ 
mittee, including Taylor and Kreiss. 









18 


t 


“This case is not distinguishable in principle from 
that of AlcCartee vs. Chambers, 6 Wend., 649, where 
the committee acting by an agent, as in this case, were 
all held personally liable. Such a rule is salutary, and 
tends to the promotion of justice by preventing the 
procurement of services from too incautious and con- 
tiding laborers by putting forward an irresponsible 
committee to act for an irresponsible public gathering.” 

And in again passing on this case in 26 Wisconsin, 290, 
the same court said: 

“And the mistake of defendant's counsel through¬ 
out seems to have been in supposing that defendant 
must have known or believed at the time the several 
acts were done that they were incurring personal lia¬ 
bility or indebtedness. Now the truth may have been, 
and very likely was, that they did not know or believe 
this. But that does not affect the question. Their 
liability springs from the fact that there was no re¬ 
sponsible body or corporation behind them, which they 
could bind, and against which the plaintiff could have 
had his remedy. As the defendants had no principal, 
—no legal association or body which they could repre¬ 
sent, act for, or bind—they must be held in all the 
transactions, to have represented, acted for and bound 
only themselves, in the same manner and to the same 
extent as if there had been no assumed authority to act 
for the State Firemen’s Association.” 

And these principles were laid down as controlling in 
Codding vs. Munson, and Learn vs. Upstill, supra, particu¬ 
larly in the former where the discussion is peculiarly ap¬ 
propriate, to the case at bar. The court said: 

“It is the general rule that one who assumes to act 
as agent for a principal who has no legal status or 
existence renders himself individually liable on con¬ 
tracts so made. (Learn vs. Upstill, 52 Nebr., 271). 
This doctrine receives its most frequent application in 
cases like the present where a person or committee in¬ 
curs obligations as the result of instructions given by 
a body gathered together informally for a special pur- 
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pose, and possessing no .definite membership or con¬ 
tinued power of existence. The rule is founded on 
a presumption of fact, and is not the expression of any 
positive or rigid legal principle. The presumption re¬ 
ferred to is that the parties to a contract contemplate 
the creation of a legal obligation capable of enforce¬ 
ment and that, therefore, it is understood that the 
obligation shall rest on the individual who actively 
participates in the making of the contract, because of 
the difficulty in all cases, the impossibility in many, of 
fixing it upon the persons taking part in or of sub¬ 
mitting to the action of the evanescent assemblage. If, 
however, the person with whom the contract is made 
expressly agrees to look to another source for the per¬ 
formance of its obligations, or if the circumstances be 
such as to disclose an intention not to charge the agent, 
as where the other agrees to accept the proceeds of a 
particular fund, there is no longer reason to indulge 
the presumption, and it may be rebutted by proof of 
such facts.” 

The principles so many times hereinbefore mentioned as 
decisive of defendant’s liability and so more frequently ap¬ 
plied in cases where bodies “Are gathered together inform¬ 
ally for a special purpose, and possessing no definite mem¬ 
bership or continued power of existence” are again sus¬ 
tained. Defendant’s affidavit here informs this Court that 
the principal object and cause of existence for the Marching 
Club was only “to create enthusiasm to carry as many sup¬ 
porters of Mr. Underwood to the Baltimore convention as 
could be induced to go.” (Record, page 4). Its nature, 
therefore, was exactly such as that which the Nebraska 
Court held to be peculiarly the subject of frequent applica¬ 
tion of the principles therein set out. And the qualifica¬ 
tions spoken of in that case as well as in Learn vs. Upstill, 
are not one of those lightly drawn from strained inferences 
or questionable persumptions, but rest on plain language, as, 
for instance, in Bank vs. Dix, 123 Mass., 148, where the 
persons who were acting as trustees of a body of unincor- 






20 



porated associates made a contract which they signed in 
their own names, but in which they were sedulous to ex¬ 
pressly stipulate “we as trustees and not individually prom¬ 
ise to pay” and in addition qualified their signatures by 
adding thereafter the word “Trustees”; or as in Elwell vs. 
l atum, 6 Tex. Civ. App., 397, where a loan was made to a 
church in special reliance upon the security of certain lands 
belonging to the church after personal investigation and not 
in reference to the names of the church trustees, their 
financial standing or ability to pay. Such is not the present 
case. If this defendant desires to invoke the law of the 
exception from the universal doctrine, he must in some way 
so interpret this contract as to find therein some term ex¬ 
pressly excluding him from liability, and that does not exist. 
In fact, the language of the Pennsylvania Court in Eich- 
baum vs. Irons, supra , in passing upon the personal liability 
of those who had ordered a dinner for and on behalf of a 
public organization is applicable here: “It would be un¬ 
reasonable to presume that plaintiff agreed to trust a re¬ 
sponsibility so desperate or to furnish a dinner on the credit 
of a meeting which had vanished into nothing. It was al¬ 
ready defunct and we are not to imagine that the plaintiff 
consented to look to a body which had lost its individuality 
by the dispersion of its members in the general mass.” Al¬ 
though the Marching Club was in existence, nevertheless 
that its existence was precarious is fully proved by the 
record; (page 10) for the occasion of this suit was the at¬ 
tendance of only 150 members of the club when 400 had 
been expected. Is it not, therefore, equally unreasonable to 
presume that plaintiff agreed to trust to the responsibility 
of that club of whose existence he knew nothing and which, 
if he had known, was so precarious? Its individuality was 
equally to be soon lost by the dispersion of its members in 
the general mass immediately after the National Convention 
at Baltimore. How then, under such circumstances, can it 
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be summarily taken for granted that plaintiff agreed to give 
credit to an organization so evanescent? See also Heath 
vs. Goslin, 80 Mo., 310, 

Anderson vs. Staples, 80 Mo. App., 115 (123). 

hay & Co. vs. Richmond, 18 Mo. App., 355 (362). 

Booth vs. Wonderly, 36 N. J. L., 250-255. 

Timkin vs. Tallmadge, 54 N. J. L., 117-120. 

Kierstead vs Bennett, 93 Me., 328-332. 

I^awlor vs. Murphy, 55 Conn., 295-312. 

Lumber Co. vs. Church, ct al, 6 S. D., 499-502. 

Sullivan vs. Reinlander, 2 Hall (N. Y.), 295. 

Burton vs. Furn. Co., 10 Tex. Civil Cases, 270. 

Summerhill vs. Wilkes (1910), 133 S. W., 492. 

Nor can the defendant at this time raise any objection or 
derive any benefit from the failure upon the part of the 
plaintiff to join in this suit other members of the Marching 
Club. That objection should have been raised by plea in 
abatement at the proper time. Clark vs. O’Rourke, 111 
Mich., 108-113. Robinson vs. Robinson, 10 Me., 240. 

And there can be no question but that the unqualified ac¬ 
ceptance by the defendant of this contract made the con¬ 
tract his, the same as if he were mentioned and set out 
particularly in the body thereof as one of the contracting 
parties. 

Perkins vs. Goodman, 21 Barb., 218. 

Clark vs. Rawson, 2 Denio, 135. 

Staples vs. Wheeler, 38 Me., 372. 

Kendall vs. Kendall, 7 Me., 171. 

Tippetts vs. Walker, et al., 4 Mass., 595. 

Stone vs. Wood, 7 Cowen, 452. 

It is therefore respectfully submitted for the reasons 
herein stated that the judgment be reversed and cause re¬ 
manded for a new trial. 

Daniel W. Baker, 
William E. Leahy, 
Attorneys for Appellants.' 
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OF THE DISTRICT OF COLUMBIA. 

Aprtl Term, 1915. 

No. 2798. 

ROBERT S. DOWNS, APPELLANT, 

vs. 

JOHN H. BANKHEAD, APPELLEE. 

Statement of Case and Brief for Appellee. 

* _ 

The statement of the case made for appellant here 
seems to us so inadequate, to say the least, we deem it 
best to present instead our own statement, to wit: 

During the campaign of 1912 for the nomination of 
Hon. Oscar W. Underwood as a Presidential candidate 
his friends in Alabama organized the Underwood March¬ 
ing Club, the purpose of which was to bring an impressive 
number of Mr. Underwood’s loyal and enthusiastic sup¬ 
porters to the convention in Baltimore. Senator Bank- 
head, appellee here, who was chairman of the Underwood 
Campaign Committee, domiciled in Washington City, 
was not a member of this club and had no connec¬ 
tion whatever with it. He did, however, at the solicita¬ 
tion of Oscar Turner, president of the Marching Club, 
agree to advance $3,000, out of the campaign fund, to¬ 
ward paying expenses of the Marching Club in Balti¬ 
more, estimated at $6,000; so much of this $3,000 
as might be collected from the members of the club, 
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over and above the balance due, to be refunded to the 
Underwood campaign fund. These provisions were 
incorporated in a contract made with Frank C. O’Brien, 
of Baltimore, whereby accommodations for 400 mem¬ 
bers of the Marching Club for five days were arranged 
for at the Eutaw House, for which a total of $6,000 
was to be paid. The contract was signed between O’Brien 
and Oscar Turner, president of the Marching Club, 
and, as agreed, Senator Bankhead advanced the $3,000 
out of his campaign fund. Some weeks before the date 
of the convention, however, the Eutaw House was par¬ 
tially burned and was rendered uninhabitable, and the 
officers of the club, who lived at Birmingham, Ala., 
requested Senator Bankhead to make some new arrange¬ 
ments for the club. Downs, appellant here, was regularly 
employed as manager of the Stafford Hotel in Baltimore 
and, as a separate enterprise, he fitted up a number 
of places to accommodate and make money out of the 
crowds expected at the Baltimore convention. While 
Mr. O’Brien testified that Mr. Downs never saw the 
Turner contract, it is established that O’Brien introduced 
Downs to Senator Bankhead, was present at their 
conferences and paid over to Downs the $3,000 which 
he had received on account. Downs, therefore, knew 
that O’Brien had this Alabama contingent under 
contract and knew that he was not able to fulfill his 
contract, and he (Downs) was there for the purpose 
of getting the business by taking over O’Brien’s contract. 
(Affidavit of defense, page 4; testimony of O’Brien, page 
9; plaintiff, page 10.) 

As a result of the conference above related, the agree¬ 
ment set out at page 8 of the record was entered into; 
this, as plaintiff (appellant) admitted (foot of page 10), 
being drawn by plaintiff himself. 
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ARGUMENT. 

On the face of this instrument, as a whole, there was 
no obligation of anybody to Downs. According to the 
body of the instrument, the Underwood Marching Club 
was contracting with him. Moreover, it was provided 
that upon default in the payment of the stipulated 
balance on or before June 25, “said St. James Hotel 
should have the right to let the rooms to other parties 
without liability to the Oscar W. Underwood Marching 
Club, their payment on account being considered liqui¬ 
dated damages for the breach of said agreement.” 
(Italics ours.) If the name of the Underwood Marching 
Club had been signed by any of its officers authorized 
to make the trade, there would have been a complete 
contract. There really is no contract here because, even 
though Senator Bankhead’s “acceptance” be regarded 
as a signature on behalf of the Marching Club, it did 
not appear that he had any authority to act for and 
bind the club. In order to establish a contract, then, 
resort was necessarily had to parol evidence. Downs 
himself laid a predicate for parol proof when he testi¬ 
fied that the writing did not contain the full contract; 
that by the agreement he was to pay over to Senator 
Bankhead all that he should have received from the 
Marching Club or its members, during the convention, 
above the $3,000 remaining due. The proof thus in¬ 
duced is clear to the points that Senator Bankhead 
was authorized to act and did act for the Marching Club; 
that the Senator took pains to have Downs under¬ 
stand that he, after paying the $3,000 of campaign 
committee funds, was not bound for anything more, and 
that this was fully understood by Downs as well during 
his applications to Senator Bankhead for payment, 
during and after the convention, as at the time of the 
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signing of the paper. The parol evidence really estab¬ 
lishes merely the identical thing that the text of the 
instrument imports, viz., that Downs, receiving $3,000 
in hand, was willing to take his chances of getting more 
from the Marching Club, while (possibly because he 
had doubts regarding the responsibility of the March¬ 
ing Club or its members to suit for breach of the con¬ 
tract) he secured himself, as he believed, by reserving the 
right to let the rooms to other applicants if they should 
not be taken by the members of the Marching Club by 
June 25th. 

The utmost, we submit, that could be contended 
on appellant’s part with any show of reason is that this 
paper-writing as a whole is ambiguous. But counsel 
will not dispute the canon, regarding the interpretation 
of a written instrument drawn by one of the parties, 
that ambiguities are to be resolved in favor of the other 
party. We repeat, too, that the parol proof clears away 
all ambiguities and acquits Senator Bankhead of liability. 

If the plaintiff had adopted and included in his declara¬ 
tion a copy of the contract sued on, a demurrer could 
successfully have been interposed. His failure to do 
this forced an issue of fact, on which he has failed. The 
court gave plaintiff the fullest latitude to make good his 
claim of a personal liability on the part of the defendant 
to the action, and, at the end, properly instructed the 
jury that the defendant was not liable. 

It is manifest that Senator Bankhead did not in any 
part of this business assume any personal responsi¬ 
bility, and that this was clear to Downs. He per¬ 
fectly understood that even in furnishing the $3,000 
advance upon the contract the Senator was acting 
as a mere functionary, as the agent, that is to say, 
of the campaign committee at Washington. It is in¬ 
conceivable that Downs supposed Senator Bankhead 
was personally furnishing the thousands upon thousands 
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of dollars required (as has since been established by 
public records), to carry through a campaign of this 
character. 

We have no quarrel with the authorities cited by ap¬ 
pellant’s counsel. We submit, however, that these 
authorities and others, as related to the present case, 
are fairly summarized under three propositions of law, 
as below: 

(1) One who, being in fact authorized to con¬ 
tract for another, enters in his own name into a 
contract with a third person, who is ignorant 
that he is a mere agent, binds himself. 

It will not be contended seriously either (1) that 
Senator Bankhead contracted with Downs in his own 
name or (2) that Downs did not know in what capacity 
the Senator was acting. 

(2) One who, falsely representing himself as the 
authorized agent of another, contracts as such 
agent with a third person, is bound as principal 
in the contract. 

Will it be said that Senator Bankhead falsely presented 
himself to Downs as authorized to act for the Under¬ 
wood Marching Club? 

(3) One who represents himself as agent for a 
principal who does not exist, or who is not respon¬ 
sible in law, is personally answerable to a third 
person who, trusting to such representation, enters 
into a contract which purports to bind that princi¬ 
pal. 

There was an Underwood Marching Club and Oscar 
C. Turner was its president. On the point of legal 
responsibility: either (1) the Underwood Marching Club, 
though not organized in the way prescribed for a money¬ 
earning corporation, or (2) its officers or members, in 
default of any such organization as the law recognizes, 

3—4679 
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were and are bound by the agreement which Senator 
Bankhead “accepted” for it or them. No representa¬ 
tions were made by Senator Bankhead to Downs, except 
to make clear that he had no personal responsibility. 
Downs was in nowise misled. He knew there was an 
Underwood Marching Club. If it be true that he did not 
understand the legal character of that association, it is 
still clear that he did not trust to anything said or inti¬ 
mated by Senator Bankhead in that connection. In fact 
there is no evidence (and indeed it is not charged) that 
Senator Bankhead, when O. K-ing the paper submitted 
by Downs, knew averything regarding the corporate 
character vel non of the Underwood Marching Club. 

From the reservation made by Downs of a right to 
cancel the contract, if full performance were not made 
on the part of the Marching Club the day before the con¬ 
vention opened, the one fair inference is that he had 
some understanding of the legal questions regarding 
an association of this character or, at least, of. the incon¬ 
venience involved in making its members answer for 
debts incurred in its name. 

There are no peculiar doctrines of law governing the 
interpretation of a contract in which one of the signa¬ 
tories purports to act as an agent. To this kind as to 
any other contract these cardinal rules apply: (1) The 
intention of the parties must be determined—whether 
from the written instrument alone or from that and the 
attendant facts—and, (2) where, through the fault of 
one party, there has not been a common intention, any 
loss that results must fall on that party. It follows as a 
mere corollary to this latter proposition that before a 
soi disant agent can be held as a principal there must 
have been some representation of his, whether by act or 
by silence, which was not consonant with the facts, and 
the other party, in ignorance of the real facts, must have 
relied upon that representation. 








In Whitney vs. Wyman, 101 U. S., 392, the United 
States Supreme Court (p. 396) said : 

“If the contract be unsealed and the meaning 
clear, it matters not how It is phrased, nor how 
it is signed, whether by the agent for the principal 
or with the name of the principal by the agent 
or otherwise. The intent developed is alone ma¬ 
terial, and when that is ascertained it is conclusive. 
Where the principal is disclosed, and the agent 
is known to be acting as such, the latter can not be 
made personally liable unless he agreed to be so.” 

The defendants in that case had contracted as a com¬ 
mittee of a corporation in process of organization but 
which, by state statute, was expressly forbidden from 
doing business before its articles of incorporation were 
filed. For one sufficient reason why the contract was held 
not to bind the members of the committee personally, 
the court said (p. 397): 

“The corporation having assumed by entering 
into the contract with the plaintiff to have the 
requisite power, both parties are estopped to deny 
it.” (Italics ours.) 

From the adjudications of state courts we select four 
cases, below, as clear expositions of the law of this sub¬ 
ject: 

Heath vs. Goslin, 80 Mo., 310, originated in the em¬ 
ployment of a school teacher by regents, so-called, of 
an unincorporated normal school. The court, holding 
that it was error to take the case from the jury, said: 

“The contention of the defendants chiefly is 
that the contract in question is not a personal 
undertaking on their part, but that they were 
acting for the public, and the plaintiff rendered the 
service depending upon the fund that might come 
from the sources indicated [In the opinion]. The 
controlling question then is to whom did the 
plaintiff give the credit, and whom did the de- 
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fendants understand her to be crediting? If, as 
a matter of fact, it was so understood by both 
parties as to become a part of the contract that 
the so-called board of regents were not to be 
responsible in any event to this teacher for her 
agreed wages, they would not be bound although 
there was no responsible principal behind them 
(p 314). 

“Had the people subscribed a certain sum to 
promote the proj ect, to be paid annually or other¬ 
wise, and these defendants had engaged the plain¬ 
tiff with the understanding that they were 
the mere agents of this public body to disburse 
the fund subscribed, she could not have held 
them personally bound” (P. 316). 




Appellant’s counsel themselves, at pages 18 and 19 of 
their brief, have made a sufficient extract from the deci¬ 
sion in Codding vs. Munson , 52 Neb., 580. That explains 
the presumption of fact that one who assumes to 
act for a principal who has no legal status renders 
himself individually liable. The last sentence in the ex¬ 
tract is: 

“If, however, the person with whom the 
contract is made expressly agrees to look to 
another source for the performance of its obliga¬ 
tions, or if the circumstances be such as to dis¬ 
close an intention not to charge the agent, as 
where the other agrees to accept the proceeds 
of a particular fund, there is no longer reason to 
indulge the presumption, and it may be rebutted 
by proof of such facts.” 


To this the court added: 

“The qualification of the general rule is clearly 
indicated in Learn vs. Upstill , and is recognized 
by nearly all the cases discussing the general 
subject.” 


i 




In the Indiana case of Newman vs. Sylvester, 42 Ind., 
106, the following occurs (pp. 112, 113): 

“It is said, however, that if one undertakes to act 
as the agent for another, bona fide, and believing 
that he has due authority, but in fact has not au¬ 
thority, and therefore acts under an innocent mis¬ 
take, he is held by law to be equally as reprehen¬ 
sible as if he knew he had no authority. Story on 
Agency, and other authorities, are relied upon to 
sustain that proposition. (Story on Agency, sec. 
264.) The reason given is, that every person 
acting for another, by a natural, if not a necessary 
implication, holds himself out as having compe¬ 
tent authority to do the act, and thereby draws 
others into a reciprocal engagement; that the 
signature of the agent amounts to an affirmation 
that he has authority to do the particular act. 
In section 265 the same authority says: ‘But 
circumstances may arise, in which the agent would 
not, or might not, be held to be personally liable, if 
he acted without authority, if that want of au¬ 
thority was known to both parties, or unknown to 
both parties.’ So in Smoot vs. Ilbery, 10 Meeson & 
Welsby, I, Alderson, B., after recognizing the 
same doctrine, on page 10 says: ‘And if that 
wrong produces injury to a third person, who is 
wholly ignorant of the grounds on which such be¬ 
lief of the supposed agent is founded, and who has 
relied on the correctness of his assertion, it is 
equally just that he who makes such assertion 
should be personally liable for its consequences.’ 
The conclusion in that case was, that in all the 
cases when one acting as agent without au¬ 
thority has been held liable, it would be found 
that he had been guilty of some fraud, has made 
some statement which he knew to be false, or 
had stated as true what he did not know to be 
true, omitting at the same time to give such in¬ 
formation to the other party as would enable him, 
equally with himself, to judge as to the authority 
under which he proposed to act. 

One assuming to act as agent for another with- 
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' out authority does not necessarily render himself 
liable. It is when he knowingly or carelessly as¬ 
sumes to act without being authorized, or conceals 
the true state of his authority, and falsely leads 
the party with whom he thus contracts to repose 
in his authority, that he may be liable. Ogden vs. 
Raymond , 22 Conn., 397; Walker vs. The Bank of 
the State of New York , 9 N. Y., 582; Fefts vs. 
York , 10 Cush., 392; and many other authorities. 

The rule is succinctly stated by the Supreme Court of 
Wisconsin in McCurdy vs. Rogers y 21 Wis., 199* The 
language (p. 204) is: 

“We do not see on principle how an agent 
can be liable on any contract, unless there are apt 
words to charge him; or how a promise on his 
part can be implied, unless the credit was given 
to him. The authorities are somewhat conflicting 
as to the liability of an agent in actions ex con¬ 
tractu ; but the weight of authority we think is, that 
to charge an agent in such action the credit must 
have been given to him, or there must be an 
express contract, and if there is a written contract 
there must be apt words in it to charge him. See 
Story on Agency, sec. 264a, and note; Ogden vs. 
Raymond, 22 Conn., 384, and authorities there 
cited. If there are not apt words to charge the 
agent, and the credit is not given to him, then he is 
liable only in an action ex delicto” 

A Pure Case of Agency Here, and with no Element of 

Deceit. 

The brief of opposing counsel is almost a waste of labor, 
in our view of the case, because it ignores the fact that 
Senator Bankhead was not a member of the Underwood 
Marching Club. The cases cited on the brief with, we 
believe, but one exception, as well as the text law quoted 
at the top of page 6, have to do with contracts signed or 
negotiated by members of unsuable associations. Such 
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signatories, in reality (unless the other party to the 
contract trusted to the treasury of the association for his 
pay) were really contracting for themselves and their 
associates. As regards associates who had not, expressly 
or impliedly, authorized these contracting members 
to act for them in the premises, or who had not given the 
other party to the agreement any reason to trust to 
them for payment, there was no contract, and the ap¬ 
pellate courts said they should go free. The others, 
being competent to contract for themselves, were held 
liable as principals in the undertakings. 

For illustrations of the freedom from liability in such a 
case of members to whom the party contracting with their 
associates did not look for payment see Freedenhall vs. 
Taylor , 23 Wis., 538, and Learn vs. Upstill, supra 
(52 Neb., 271 and 275). 

In some of these cases cited for appellant the defendant, 
in entering into a contract, had merely used a trade name, 
such as more ordinarily is borne by a corporation char¬ 
tered for the kind of business indicated. Obviously they 
contracted for themselves. There is no rule of law clearer 
than that one may be held in his proper name to any 
obligation which he has assumed by any alias or nickname 
whatsoever. In the other cases the contracts purported 
to be made for some larger bodies of men associated not 
for business, in the ordinary sense, but for political or 
charitable purposes or some other public interest; but 
in all such cases* if personal responsibility was fixed 
upon any individual, he was a member of the association, 
and, with all other members in the same situation, bound 
on any contract which had been made in its name 
with his consent—the other party to the contract not 
having agreed to look to funds of the association itself. 
There is no room for dispute about the law of such a case; 
but it has no pertinence to the case here presented. 

The exceptional case among the citations of opposing 
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counsel is Blakely vs. Bennecke , 59 Mo., 193. There the 
defendant was sued on his personal undertaking. The 
money in question, by the terms of the instrument, 
was to have been paid upon the contingency of the de¬ 
fendant’s first receiving it from a source known to both 
parties; and it was admitted that this contingency had 
happened. The signatory party had simply defaulted 
upon his contract, and naturally judgment was given 
against him (Appellant’s brief, pages 13 and 14). 

In cases of a fictitious agency where the person 
making the contract is personally liable, the real ground 
of action, we submit, is a deceit practiced upon the 
other party. With respect to this latter also there is a 
capital omission in the argument made for appellant. 
No account is taken there of the fact that Senator Bank¬ 
head’s telling Downs that he had no responsibility 
whatsoever after seeing that he (Downs) received the 
S3,000 earnest money. 

In a leading case, from Connecticut, quoted by all the 
text writers, it is said: 

“We are aware, that it is not infrequently laid 
down, as a rule of law, that, if an agent does 
not bind his principal he binds himself; but this 
rule needs qualification, and can not be said to be 
universally true or correct, as the cases already 
cited abundantly show. If the form of the con¬ 
tract is such that the agent personally covenants, 
and then adds his representative character, which 
he does not, in truth, sustain, his covenant re¬ 
mains personal and in force, and binds him, 
as an individual; but if the form of the contract is 
otherwise, and the language, when fairly inter¬ 
preted, does not contain a personal undertaking 
or promise, he is not personally liable; for it is 
not his contract, and the law will not force it upon 
him. He may be liable, it is true, for tortious con¬ 
duct, if he has knowingly or carelessly assumed to 
bind another, without authority; or, when mak- 
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ing the contract, has concealed the true state of his 
authority, and falsely led others to repose in his 
authority; but, as we have said, he is not, of 
course, liable on the contract itself, nor, in any 
form of action whatever. 

Ogden vs. Raymond , 22 Conn., 379 (383, 385). 

McCurdy vs. Rogers , supra } is peculiarly distinct on this 
point, viz: the proper form of action. 

See also, to the same effect, Groeltz vs. Armstrong , 125 
Iowa, 39, 41; Kroeger vs. Pitcairn , 101 Pa. St., 311. 

In Groeltz vs. Armstrong the defendant was sued as 
bound individually by contract, but the proof was that 
he had purported to represent a corporation of which 
he was president and that the other party was deceived. 
The appellate court held that there was a variance. 
Query : Would not the present appellant be in this same 
dilemma if the proof showed a case of deceit? 

Upon the whole record of this case it is clear that, so 
far from being deceived, Downs, when signing his con¬ 
tract, had the same understanding of the facts that 

Senator Bankhead himself had. He knew that the Sena- 

\ 

tor was there on behalf of a Birmingham association or 
, group, with whom he had no other connection, to ar¬ 
range that quarters be furnished for their use, not for his 
nor any associates’ of his and, after that, was leaving him 
(Downs) and the Birmingham association (or its individ¬ 
ual members) to their relative rights. He knew that the 
Senator was not undertaking anything on his own 
behalf or underwriting any undertaking of the Birming¬ 
ham party or parties. 

Opposing counsel have quoted from the Cyclopedia of 
Law and Procedure (Vol. 31, pp. 1548,1549). They would 
have done better justice to the present case if they had 
quoted also the paragraph that follows next in that text, 
viz: 

“The rule of personal liability of an agent act- 
. ing without authority or in excess thereof is 



based upon the supposition that the want of au¬ 
thority is unknown to the person with whom he 
deals. If therefore the agent iully discloses to the 
third person the facts concerning his authority, 
so that the latter may have the same opportunity 
of judging of the sufficiency thereof as the agent 
himself, or if the third person himself has actual 
or presumptive knowledge of those facts, the 
agent can not be held personally responsible, 
even though the principal be not bound.” 

For the purposes of the present case, this rule is well 
illustrated by the following decisions: 

Humphrey vs. Jones, 71 Mo., 62. 

Perry vs. Hyde, 10 Conn., 329. 

Abeles vs. Cochran et ah, 22 Kan., 405. 

Newport vs. Smith, 61 Minn., 277. 

Ware vs. Morgan, 67 Ala., 461 (468). 

Senter vs. Monroe, 77 Cal., 347. 

In some of these cases the nominal principal either 
had no corporate existence or lacked legal capacity to do 
the thing contracted for. 

Downs Relied on Funds of the Birmingham Association. 

It is not enough to say that there was no undertsanding 
between Downs and Senator Bankhead that the latter 
should be responsible for the undertaking of the Under¬ 
wood Marching Club. To speak correctly: Downs looked 
to the Birmingham association, or its members, for the 
money remaining due upon his contract—which they were 
to bring to him upon their arrival at Baltimore the day 
before the convention. He actually collected, during the 
convention, from Solon Jacobs, Treasurer of the Marching 
Club, $1,200.00. 

By all the authorities a soi disant agent can not be 
held responsible if the other party to a contract relied 
upon some particular fund for payment; and it would be 
preposterous to deny that Downs counted on getting his 
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money from a fund of the Birmingham association or from 
its individual members. If something different from this 
had been contemplated, why should he have agreed 
that any excess which he might receive from that source 
above the balance due on the contract, should be paid 
over to Senator Bankhead? If the Senator was to pay, 
or to be responsible for the balance due (no more, of 
course) how should Downs have any excess of funds to 
turn back to the Senator? 

If it be true, as argued by counsel for appellant at page 
5 of their brief, that Downs, before signing the contract, 
had never heard the name of Oscar Turner, the president 
of the Underwood Marching Club, that, surely, is nothing 
to the point. Downs, having been brought into this 
business by O’Brien, who had the first contract, all the 
essential facts regarding the Birmingham association 
were open to him. He then knew, or was charged to 
know, that there was such an association as the Under¬ 
wood Marching Club, that it necessarily had officers, and 
that those officers had addressed themselves to the task 
of obtaining quarters for the club. In other words, he 
knew or was charged to know every essential fact that 
Senator Bankhead may have known. 

Equally immaterial is Senator Bankhead’s statement 
to Downs during the convention that Doctor Owens, 
the Senator’s son-in-law, who was secretary of the Under¬ 
wood Campaign Committee, would act for him. Doctor 
Owens could not bind the Senator, after the fact, where 
he was not bound before. There was certain other busi¬ 
ness indeed, on which the Senator was obligated to Downs 
viz., payment for the headquarters furnished for the 
Underwood Campaign Committee, and with respect to 
that the Senator, it appears, did make Dr. Owens his 
spokesman; but as regards the expense incurred by or for 
the Underwood Marching Club neither Doctor Owens nor 
Senator Bankhead himself, in his own behalf, was a 
spokesman. 





Counsel devote a good part of their argument to the 
legal effect of an unqualified signature to or “acceptance” 
of a contract. But in this case there was no occasion for 
any qualification. The undertaking on its face was the 
Underwood Marching Club’s. There is not a word to 
suggest that Senator Bankhead was contracting for him¬ 
self. Not qualification precisely, but supplemental 
proof was needed to establish a contract of anybody s 
Senator Bankhead’s authority to sign for his principal not 
being apparent on the face of the paper. That proof 
when made, however, was of a kind to show that this 
was, in law, the contract of the Underwood Marching 
Club, or its responsible members, and so, in this action 
against Senator Bankhead, to put the plaintiff out of 
court. 

Appellant’s brief concludes with reference to cases 
where the defendants (agents) went clear because 
they had stipulated that they were not personally 
responsible, and so it affords authority enough for the 
position we take in this case. Senator Bankhead, 
having no personal responsibility for the performance 
of what the Underwood Marching Club was promising, 
made that fact clear to Downs; and the action against 
himself necessarily fails. 

Respectfully submitted. 

BENJ. CARTER, 

Attorney for AppelldtiL 

F. CARTER POPE, 

Of Counsel . 
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